I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

I N RE: )
)

W LLI AM YORK, ) Bankruptcy Case No. 93-30992
)
Debt or . )

AGRI BANK, FCB, as Successor
t o DONALD HOAGLAND, Trust ee,

Plaintiff,
VS. Adversary No. 94-3084
W LLI AM YORK; THOMAS YORK;
BILL D. YORK; and YORK
ENTERPRI SES, INC., a
Cor por ation,

Def endant s.
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OPI NI ON

Thi s matter havi ng cone before the Court on Motions to Dism ss
filed by Defendants, WIlliamYork, Bill D. York, Thonmas York, and
York Enterprises, Inc.; the Court, having heard argunents of counsel
and being otherwise fully advised in the prem ses, makes the
fol |l owi ng findings of fact and concl usi ons of | awpursuant to Rul e
7052 of the Federal Rules of Bankruptcy Procedure.

The Court is advised that, as tothe Motionto Di sm ss Arended
Conpl ai nt filed by Defendant, Bill D. York, the Plaintiff has agreed
toadismssal of Bill D. York. The partiesaretofilean Order to
t hat extent. As such, no further consideration of the Mdotionto

Di sm ss Anended Conplaint of Bill D. York will be nmade.



I n considering both the Motionto Di sm ss Arended Conpl ai nt
filed by Defendant, W1 liamYork, and Def endants, Thomas Yor k and
York Enterprises, Inc., the Court finds that said Mdtions, in
essence, seek to havethe Plaintiff's Arended Conpl ai nt di sm ssed f or
failureto state a cause of actioninthat the Mdtions assert that
t he causes of actionallegedinPlaintiff's Arended Conpl ai nt are all
time barred pursuant tolll. Rev. Stat., Chap. 110, 7 13-205. 1In
response to these argunents, the Plaintiff argues that, while afive-
year statute of limtations did exist coveringthe causes of action
pl ed i n the Anended Conpl aint, it may be able to circumvent the
statute of limtations by either assertingthe "di scovery rule" or
by provi ng t hat the Defendants' fraudul ently conceal ed the transfers
at i ssue inthe Anended Conplaint. Inreview ngthe argunents of the

Plaintiff, the Court finds the case of Inre Josephik, 72 B. R. 393

(Bankr. N.D. IIl. 1987), tobe particularly enlightening. Astothe
"di scovery rule,” the Court finds that this Court-created doctrine
could applyinthis caseif the Plaintiff can showthat the five-year
statute of limtations did not start to run until sone tinme
subsequent to the actual transfers in questionandthat the Plaintiff
di d not know or shoul d not have known that it was injured at thetine
of the actual transfers. The Court further notes that, pursuant to
I1l1. Rev. Stat. Chap. 110,  13-215, the Plaintiff nay be ableto
circunvent the five-year statute of [imtationsif it can be shown
t hat t he Def endants fraudul ently conceal ed t he basi s for the causes
of action pledinthe Amended Conpl ai nt fromthe person or persons

entitled thereto.



Inthe final analysis, the Court finds that, while the statute
of limtations as cited by the Def endants may wel | prove to be a
val i d def ense, there are questions and i ssues whi ch have been rai sed
by t he Amended Conpl ai nt which may, if foundinPlaintiff's favor,
circunvent the statute of [imtations defense. G ven this finding,
t he Court nmust deny t he Motions to D sm ss Anended Conpl ai nt in that
a sufficient basis has been pledto state a cause of action under the
t heori es advanced by the Plaintiff. The statute of limtations
def ense raised by the Defendants may be properly pled as an
affirmati ve def ense and rai sed at trial; however, at this stage of
t he pl eadi ngs, the Court finds it inappropriate to dismss this
matter nerely on the pl eadi ngs. The Defendants will be given an
appropriate periodto file an answer, and a pre-trial hearing wll
be set to schedule future proceedings in this matter.

ENTERED: January 25, 1995.

/'s/ GERALD D. FINES
United States Bankruptcy Judge



